REPORT OF THE JOTHT COMMITTE ZE O DOHESTIC RELATIONS ™ THE -
mgth GEMERAL ASSEMBLY PURSLA"IT TO H.J.R. NO. 38 ’
. OF THE 108th ’ENERAL ASSEMBLY .
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Report of the Joint Committee cn Domestic Reletions 4o +he
109th General Assembly Pursuznt to H.J.R. Mo. 38
of the i08th Genaral Assembly
As directed by House JoinT Resoluticn No. 3C, 108fh Genera! Assembly,
your canmiites on Domesiic Relations has examined the inequities, tardships,
and sociai problems re;ul*lng from divorce, and has studied existing Chic
divorce law in detzil, to cetermine anv elements which may tend to ncedless!
’ ; Y Y

Intensify socisl and individual problems emanating from family discrzanization.
Inrovaticns in family law enacted in California and lowa, and the proposals

of The National Conference of Commissioners on Uniform State Laws, and of the

(€2]

Ohio State Bar Associaticn, and other laws and proposals, were compared and

contrasted with Ohio law and with each cther. The testimony and advice of

professionals active in domestic relations work, of layren who have been

“dy
=}

vict

m

0n

of inequities in current domestic relations laws, and of other
intercsted parsons, was active ly sought and carefy Ily considered.

The Commitiee concludes that Ohio's diverce laws (many of which have
carried over from the Nineteenth Century) need major revision. Either of
two alternative zpproaches To such revisfon might provide material aid in
svrengthering fazriily life and protecting minor children.

The first alternative is to make changes in specific, separalc aspects
of existing femily law, while keeping the basic "one partner at fault" concept
of divorce. The second alternative is 7o complefély revise the concept of
divorce, by adopting a system for dissclution of marriage which dces not

guestion tha fault of either partner. Appendix "A" of this report is a

uggested biil based on The first alfsrnative. Appendix "B" is a legislative

v
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repnzal desigrnad to give effect tc the second al tternative. Since the

information gathared by your ccamitiee, inclucing bcth factual eviderce and

"l

J

opinion, is evanly divided in suppert of one or the other of these

+ consideraticn ba given

<Y

preposals, your committee respactfully recommends Tne




-2~

to both proposals, with a view To adepting one or the other.

Amendinag Existing Law

If the exiﬁfing requirement o% proving the fault of & marital party is
retained, your committee recommends the foilowing specific improvements in
Ohio law, all of which are’inéluded In the propesed legislaticn attached as
Appendix "A",

1. Prdvide that when abhusband and a wife llve separately for Two years,
it is a ground for diverce. Thfs in effect recognizes that such a marriage
Is broken beyond ressonable hope of reconciliation, and allows a divorce

without specific proof of fault in such case.

2. Adopt a "cemparative fault" concept, by abclishing .condonation, recrimina-

tion, and ccllusicn as defenses to divorce. This alloys a divorce to be
granted even thcugh both pafTies may in some way have breached their maritzl
dutles, and-discards the unrealistic system which requires That one party be
Totelly free of-wrougdoing._

3. Authorize fhe court to order the parties to undergo a conciliation

4., Require the submission of all agreec property sefTiemenfs %o the
court, rather than submission only when a dispuie is charged by 6ne party.
This is directed af'eliminafing unfair settlemenis induced by the pressure
ofiohe party. s : .

5. Require the granting of aniinferlocufofy divarce decree,-fo be
effective for six months before a final.decree is made. This is designed tc
reduce the current high incidence of persons whe jump into a bad marriege,
Yon +the rabeund." | -

6. Eliminate the right of a child over fourtesza To choost The parent with

vhom he lives. This would help to reduce friction between the par%ies and

1]
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older children caused by attempfs to unduly influence ‘the child's decision,
and would also help eliminate disciplinary problems arising out of the older
child's abifify'fo play onc parent off agafnsf the other,

7. Change the tesf for determining custody from "parental fltness" to
"bost Interests of the child," but give the court the right to reqﬁire'parenfs
to submit to medical and psychiatric exams in connection with custody determi-
nafions.> This should help fo prevenT‘The "drragaing threcugh the mud" of one
parent by another to show unfitness.

8. Give the court continued jurisdiction in matters of cusiody or suppoff
even Thbugh the divorce action has been denied or dismissed. This is to give
the court power to deal with custody and suppert problems where the divorce
Is not granted but the parents remain separated.

9. Clarify exisfing languagé to assure the court's authority to require
sugport unTil the chi}d reéches'age twenty-one or older under spéciél circum—~"
stances, such as a néceésify to provide for highar education. The purpose of:
this is to assure that the child will receiQé as nearly as possible the same
financial aid he would have had if the marriage hzd not broken up.

10. Llower th2 residency requiremenfﬁ'for filing divorce from one year tc¢
sik months, and remove any resicency rcquifeﬁenfs for support actions. This
should alleQiaTo sone of the diff}culfies incurred by a spoﬁse-who has-moved
info this state and is trying fo’support minor children. Mow, such a spouse
husf wali a full yeer for eifhéf a divorce or support order.

li. In those countics where the Common Pleas Court does not have a
domestic relations division, place all divorce and support action jurisdiction
in the probate division. Since juvenile offender;, quardianships, and
Issuance of marriagé !iccnseg are now handled by the probetec division in these
countles, this woﬁld combirne alt marrfage{ Jjuvenile and-cusfody p}oblgms in

the same court.
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12. Give the probate court discretionary po'er 1o require premarital
counseling where both parties are under Twenfy-one, as a ccndition precedeqf.
+o Issuing @ marriage license. Require such coﬁnse!ing if either party s
under elghteen. Statistically, young couples run the greatest risk fhaf fhéir
marriages will fail, and mondatory premariial counseling should help assure
thet ybung people do not marry “unadvisedly or lightly," but enter marriage
ndiscreetly, advisedly, soberly....”

13. Require fomily living ins*ruction in high school. This wfll proQide’
all youth with needed informafion about marital responsibilities.

4. Add criﬁinal sancfions ‘o the current civil duty to support one's
spous¢. This would allcw an acdivional mear ans of enforcing support orders, and
allow the prosecuting attorney to aid The'needy spouse. - |

I5. Pérmit the court to divest dower rlghTs in an action for alimony only.
This will ciear up some existing title problems -when a spouse wishes 1o sell
real property.

Adoption of "Ho-Fault" Concept

As &n al1elnaflve tc retaining the presen+ concepf of civorce based on
determinction ¢f fault in one of the parTucs, the proposed Ioglsla.lon marked
Appendix "B" is offered for considerafion.'

The basic premicec of +his.propbsal is that a marrlage which is irretrievatly
breken should be dissoluble without a determination-of the fault of either
pariner. This system has been adopted in California and lowz, and has been
propésed as the besis Jor the "Uniform Marriage and Divorce Act" by ihe
National Cenference of Commissioners on Unfform State Lzws. Testirony of +hosé
supporting this approach indicated a convicfionlfhaf +he irrelrievable break-
down 1091 was a true measure of the point ai which dissclving the marriage

vwould be bcncficial to all concerned.

Adoption of thls approach would alsce help To avoid some current probvlers
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by elimlinating the nead to prove fault and thereby eliminaling the need for
much of the vitfriolic recrirination +that occurs under the present sysfem.i
The new approach would_élso,do away with the existing practice of having +he
children testify in the dfvorce proceeding. Further, since there would no

longer be a "rewerd" for bringing to light the faults of The other spouse,

-de

there would be @ substantial reduction in the Intensity of the antegeristic

~

atmosphere normally associated with divorce proceedings today. Witnesses
expressed optimism thet lessening tensions during The marriage dissolution

procedure would bé beneficial in inducing recenciliations. .

If the "no-fault" apnrozch isbadopTed, your committee specifically
recommands a system based on the "Uniform Marriage and Divorce Act," excluding
those provisions déaiing with the commencement of marriage. The specific
recommendations include:

I.  Replace all references to "“diverce" in the Revised Cocde, with
referenéeé'fg "dissolution of marriage." o : -

2. Provide for the disgolufion of a marriage upon a showihg of
irreirieveble breakdown of the marriége,'or of incurableuiHSaniTy of either
party. Abolish all exisiing grounds and defen;es.‘

3. Upon dissclution of a marrizge, proQide for an equal division of -the
marital prdperTy, excepf as to: p}oﬁerfy acqulred prior fd marriage; the family
resldcnce; a going business operdted by'a marital parfher; marital p}oper¥y
deliberately miséppropriafed; énd a marital estate Tofélling_lcss'?han $5,000

where the responding pariy has fled the jurisdiction.

4. Empower the court to exercise broad discretion in matters of slimony,

.

support, and custody.

5. Creatc formal reconciliation courts, with eppropriete pirocedures.
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The foregoing report is respectfully submitted this _ [<;7T/ day

of [2 K1~ 1971, by the Joint Committec on Domestic Relations.
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